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Agency Workers Regulations 2011

Legislation will come into force on 1 October 2011 giving agency workers the entitlement to the same basic employment and working conditions as if they had been recruited directly, if and when they complete a qualifying period of 12 weeks in the same job. The new regulations will have implications for schools, particularly where they employ long term agency supply teachers.

In the areas listed below the new regulations will require the hirer to provide equal treatment to agency workers from day one of employment. This includes providing agency workers with information about any relevant job vacancies that would be available to a comparable employee. Hirers are also required to provide the agency worker with access to collective facilities. Collective facilities (where provided) may include the following:

· Canteen or other similar facilities

· Workplace crèche

· Transport services 

· Toilet/shower facilities

· Staff common room

· Waiting room

· Mother and baby room

· Prayer room

· Food and drinks machines

· Car parking
The list is not exhaustive but is an indication of the kind of facilities which should be included. Hirers can provide agency workers with information about their facilities, for example as part of an induction pack, or provide information to the employing agency to pass to the agency worker as part of the information about the assignment.

After an agency worker completes a 12 week qualifying period with the same hirer, in the same role, they will be entitled to have the same basic terms and conditions of employment as if they had been employed directly by the hirer. They are:

· Key elements of pay

· Duration of working time

· Night work

· Rest periods

· Rest breaks

· Annual leave
· Paid time off for ante natal appointments
The 12 week qualifying period is not retrospective. The period will begin to accrue only from 1 October 2011.

Where an agency supply teacher moves from one assignment to a separate assignment with another school without a break (or the break is no more than 6 weeks), and where the 2 schools do not have a separate “legal identity”, both assignments will reckon toward the qualifying period. We await further clarification on schools that have a separate “legal identity”. We know that these schools include independent schools (including academies). It seems to suggest that community schools do not have a separate “legal identity”. The position with voluntary aided schools is unclear.

If a school asks an agency to provide a Cover Supervisor or a Teaching Assistant the person engaged to do the work is expected to supervise pupils in carrying out a pre-prepared exercise even if they are a qualified teacher. The rate of pay would reflect the supervisory role and they would be paid as a Cover Supervisor and not as a qualified teacher.

However, if the school asks an agency to provide a qualified teacher whose role will be to actively teach pupils (specified work) the teacher should be paid as a qualified teacher. After 12 weeks in the same role with the same hirer, a qualified teacher in a maintained school carrying out teaching duties should be paid on their appropriate pay scale point as set out in the School Teachers Pay and Conditions Document.

The regulations include annual leave provisions so where an agency worker is paid on a daily basis, the appropriate daily rate should be based on 195 working days per annum. 

Anti-avoidance measures are included to prevent employers circumventing the regulations by structuring assignments specifically to avoid the completion of the 12 week qualifying period. 

There are also provisions in the regulations for pregnant workers and new mothers. Should you need further advice on this or any other element of the new regulations you should contact your Schools HR adviser.

List 99 (Children’s Barred List) Checks for Staff and Volunteers

I understand that there has been some uncertainty recently over the validity of List 99 checks.  This arose with information that the (list 99) database had not been updated since 2009.  List 99 was the database held by the government of people barred or restricted from working with children in educational establishments.

I have contacted the CRB about this and from their response I can confirm the following:

1. List 99 was replaced in 2009 by the introduction of a children’s barred list maintained by the Independent Safeguarding Authority (ISA).

2. It has taken a little time to transfer staff from the old List 99 to the new children’s barred list.  It appears that the last elements of this transfer are still work in progress

3. When the Local Authority makes a check online against what is still referred to as List 99, the check is actually against the children’s barred list and any remaining remnants of List 99.

4. This makes the checks still valid.

5. There are plans to remove this facility (to check against the online lists) from local authorities once the government’s plans for reviewing the CRB and ISA regimes are finally approved/implemented.  This is not likely to occur until 2012.

6. Consequently and to avoid confusion, we should start to refer to the checks as being made against the “Children’s Barred List” rather than against “List 99”.

It would also be helpful to clarify for colleagues when a check against the Children’s Barred List should be requested:

a) For Staff – 

i. If a CRB is required for the person and it is received before they start their employment, then the CRB will incorporate any necessary checks against the barred list.  Therefore no separate check against the barred list is required.

ii. If a CRB is required for the person and it is not received before they start their employment and there is an urgent requirement to start them in employment before the CRB is received, then a check should be requested against the Children’s Barred List.  The school should also complete a risk assessment in these circumstances and note that they have done this on the school’s Single Central Record.

b) For Volunteers –

i. If the volunteer is regularly used in the school (e.g. helping in the classroom with groups or individuals with possible unsupervised contact) then a CRB should be requested.  As above this would include a check against the relevant list.

ii. If a volunteer is to be used for a ‘one off’ event, e.g. a school trip then a check against the ‘children’s barred list’ should be requested and the result of this can accompany any risk assessment that the school prepares.  Repeat checks (against the list) are not necessary unless a significant time has lapsed since the last check was made.  In these circumstances we would suggest that more than 3 months is significant.

There is more detailed guidance on these matters available on the Ealing Grid for Learning, using link http://www.egfl.org.uk/categories/personnel/safe/crb.html 

If you need to request a check against the Children’s Barred List then you can continue to do so throught the HR Shared Service Centre.

Bullying and Harassment Guidelines

The revised copy of the Bullying & Harassment guidelines is now available on EGfL and from your Schools HR contact at the London Borough of Ealing.  It gives examples of bullying and harassment, how to prevent it and what to do if it is reported to a school manager.  These guidelines have been developed for both teaching and support staff in schools. Unions have been consulted.

New Redeployment Scheme – 2011

The Ealing Schools HR Team has various procedures in place to deal with reorganisations which may or may not give rise to redundancies. These are available

from the EGfL or by contacting your usual HR Adviser. We have not so far operated a scheme within Ealing schools whereby staff who are potentially redundant from their job in one school may be considered for potential vacancies in other Ealing schools. Earlier this year we wrote to all Ealing schools to assess the level of interest in participating in a voluntary redeployment scheme whereby potentially redundant staff available for redeployment might be considered for vacancies in other Ealing schools. There are a number of advantages from both an employer’s and employee’s standpoint in the successful operation of such a scheme and these include inter alia:

· Access for participating schools to a confidential computer database with redeployees’ cvs’.

· Source of highly qualified and experienced staff including teachers and support staff.

· Redeployees can access jobs available in other schools.

· Avoiding the need for time consuming and expensive external recruitment.

· Ability to employ experienced Ealing staff who will need minimal induction and within a shorter time frame than usual.

Participation in the scheme is voluntary. Schools can choose to post jobs on the website prior to or in conjunction with external advertising.

Full details of the new scheme will be posted shortly to those schools who have already indicated an intention to participate. Those who have not signed up for the scheme and who now want to consider joining can contact Neil Robson HR Adviser on 020 8825 6533 or    MACROBUTTON HtmlResAnchor nrobson@ealing.gov.uk
  to discuss the matter further.
